IN THE FEDERAL COURT OF AUSTRALIA

VICTORIA REGISTRY

No. 2005
BETWEEN:
TAMAS KAPITANY

Applicant

-and-
COMMONWEALTH OF AUSTRALIA

Respondent

MEMORANDUM

Background

1.

| am instructed that Mr Kapitany carries on business retailing rare and unusual
objects including fossils, trading as “Crystal World & Prehistoric Journeys”.

Mr Kapitany is a major donator to museums around the world and is well known to
curators in Australian museums. Mr Kapitany also acts as a Valuer (ie. for the Tax

Centre for Arts Scheme) and has experience valuing rare items.

Mr Kapitany instructs that he commenced dealing in Chinese dinosaur fossils in
about 1980. By the mid 1990’s, Mr Kapitany was importing Chinese dinosaur eggs
into Australia, which eggs he acquired in Hong Kong and the United States of
America. Mr Kapitany instructs that it is legal to export dinosaur eggs from Hong
Kong. At the time, it was also legal to export dinosaur eggs from the United States,
however, the United States subsequently banned the importation of Chinese fossils.
The United States have not yet done anything to prohibit the sale of Chinese fossils
(including dinosaur eggs) in the United States. Mr Kapitany instructs that such
objects are readily available and sold throughout the United States and elsewhere,
primarily via the internet and at “trade” shows. Mr Kapitany instructs that there is an
annual trade show in Tucson, Arizona, at which rooms of traders from all over the
world try to sell vast numbers of Chinese dinosaur eggs and fossils.

In 1992, Mr Kapitany had a falling out with a competitor who Mr Kapitany believes
reported him to the authorities for exporting fossils. As a consequence, objects
belonging to Mr Kapitany located in California were searched and approximately 200
dinosaur eggs and plastic replicas were seized. After the raid in Californa, the US



authorities apparently requested assistance from the Australian authorities for
information relating to Mr Kapitany. This request for information led to a raid in 2002
by the Australian Federal Police of Mr Kapitany’s premises in Australia. The AFP did
not seize any items during that raid.

After the AFP raid in 2002, Mr Kapitany requested access under the Freedom of
Information legislation to documents held by the Department of Environment and
Heritage relating to Mr Kapitany. The Department advised that it had identified 304
documents falling within the scope of the request. However, the Department refused
to provide access to approximately 238 documents.

Mr Kapitany has in the past had an open relationship with the Department of
Environment and Heritage, Movable Cultural Heritage unit ("MICH”), and has often
invited members of MCH to his premises to inspect his property. Mr Kapitany's
frustration with MCH derives partly from the fact that he thinks MCH does not
understand how their legislation works and partly from the fact that he feels harassed
by MCH because he feels that MCH is unnecessarily targeting his activities.

Mr Kapitany instructs that “everyone” has known for some time that he was selling
dinosaur eggs. Mr Kapitany instructs that hundreds of dinosaur eggs are freely
available around the world, sold primarily via the internet and at trade shows. Mr
Kapitany also instructs that Australian museums hold Chinese fossils, although this is
likely to be denied.

The MCH has a committee which comprises at least one person from an Australian
museum. Mr Kapitany instructs that he has a good relationship with Australian
museums. Mr Kapitany instructs that in order for him to export an item from
Austtralia, he is required to obtain a Letter of Clearance from an Australian Museum
or a Permit. A Letter of Clearance will say, in effect, that the specimen is well
represented in collections in Australia. Mr Kapitany instructs that the system for
obtaining a Permit does not work and he does not follow that process.

Raid at Socrates store, Canberra

8.

In about June 2003, the AFP conducted a search of a children’s store, “Socrates”, in
Canberra. During the raid, the AFP seized material that belonged to Mr Kapitany.
Mr Kapitany co-operated with the AFP in relation to the Socrates seizures and
provided information to the AFP. Two months after the Socrates raid, Mr Kapitany
also handed over to the AFP approximately 20 dinosaur eggs which were for sale in
his stores. At the time, Mr Kapitany also had other items which originated from



This case I’m sure will involve a degree of publicity, there
appears to be a hidden agenda by customs with potentially worldwide
ramifications. I am one of the more prominent fossil dealers and as a
non-USA resident probably easy target .

I will call you this morning to provide more information
My home phone no 00 61 359 982639 , fx 0061359982685

Regards
Tom Kapitany
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writing. And, guess what, I havn't. In fact- I cannot really find the
applicability of the National Stolen Property Act, except that it mentions
"foreign" once or twice. I can find stuff regarding international protection
of archeological and cultural sites, and works of art issues- but not on
paleontological materials.

[ have tried to find information on the J ustice (http://www. usdoj.gov/)
(including the FBI where I found one aging article re a US problem
http://www.fbi.gov/publications/leb/ 1997/july971.htm) and the U.S.
Interpol cultural property program
htt_p;ffwww.us_doj_.gov;’u_sncb_fcultprop[(_:ul_tu_rea]gout.htm, which appears to
focus on works of art) and Customs sites. I did find
http://www.customs.ustreas.gov/imp-

exp/trade/tools/archives/vol 1n01 /acp.htm

- 2'98 guide for checking stolen items.

Despite the fact I could find nothing on intl protection- I did find a
virtual plethora of information about the interest in dinosaur eggs and the
problem of pilferage.

1) description of the types of eggs found in China
http://www.stonecompany.com/dinoeggs/study/eggstudy.html

2) 3/01 story about dinosaur eggs seized in Russia
http://www.museum-security.org/01/062.html

3) article about China fossil dealers sentenced to prison
http://www.cmnh.org/fun/dinosaur-archive/1999Jun/msg00356.html

4) 2/01 an article about China's first egg preserve
http://www.museum-security.org/01/046.html

5) 8/01 an article about the problem in the US- which mentions China
restrictions in several places- no clear references to intl law, tho.

6) a very informative article about China's position toward fossils, which
addresses whether dinosaur eggs are covered by the cultural relics law
ht_tp:f‘fv\rww.bc,edufbc__org/avpa’ law/lwsch/journals/ beiclr/23 2/02 TXT.htm

Can one determine that eggs could, in fact, only have originated in
China? I found a few sites - but I believe "China origin" on these sites
means that's where the specimen was found- probably, no one knows for
sure if the

creatures were elsewhere

1) identifies certain "feathered dinosaur" (theropods) eggs as from
China- but does not state they would not be found elsewhere
http://palaco.gly.bris.ac.uk/Palacofiles/Eggs/Types/theropods.html

2) this site describes the types of dinosaur eggs- did anyone identify the
type of egg seized? http://palaeo.gly.bris.ac.uk/Palaeofiles/ Eggs/Types/
3) this article explains that they don't know where some dianosaurs
actually originated- but on type "segnosaurs" are only from
Mongolia/China http://www.dinosaurexhibit.com/ system/saurdin.htm
4) easy-to-read article about the various types of dinos found in China
and the black market activity

I think if we can find out the type of egg seized- we can probably
determine where those eggs have been found.

11/12/2001
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Thanks for your effort and your sensitivity to cost.
See ya!

Su

At 05:09 PM 12/6/2001 -0800, you wrote:

Hello Su,

['am concerned about spending too much time on this one- so, I will tell
you
what I have found so far.

I'reached the State Dept Cultural Property department (contact info is at
h_tjzp:l/exghanggs.§_ta_te,go_\{fed_ucg_t_i_on[gulp_ropfcontz_i_gt.htnll_). Apparently,
they only deal with cultural objects or artifacts from previous
civilizations, involving members of the 1970 UNESCO convention
(China is a member). They might become involved if a fossil, for
example, had been retooled- but not if it is in its natural state. One
situation that might

involve them, even in the case of a fossil, would be if the article was
stolen from an institution (museum or collection), it had been recorded
and was removed, and the country is a party to the convention. Too bad,
since this group does have a procedure (described on the site at
h_t_tp:ffexchanges.state.govfeducatiQn/cul_prop;’i_p_dex.html). Current
agreements (not really germaine) are listed on
http_:_;’;’exchanges.sta_te.gow’educati_on_f_cuIprquimplc__n_len_.ht_ml where there
is also a link to a Customs publication
I;ttp;ffwww._c_:usto_ms:govfim_p:exp_l{ggmplyﬂc;_p%_l__i)df - but, again, it
addresses cultural property.

There is also a listing of applicable International Law at
ht_tp:f{e_x_chang@s.sta_t_cgowgd_u_@_a_tion;’cu_l_propfin_tlaws.ht_m] and U.S. Law
at

http://exchanges.state. gov/education/culprop/uslaws.html. From this
page, there is a link to 19 USC 2600 (Convention on Cultural Property),
and also to the National Stolen Property Act. According to my contact-
Justice and

Customs work together to identify items and operate under this Act. She
mentioned that China has an ownership law of palentological and
archeological resources and that, basically, everything is considered
stolen. She also mentioned that Customs generally cites false declaration
of country of origin, smuggling, incorrect description and under
valuation.

She also mentioned that this is a highly complex subject that is receiving
a great deal of attention at this time, because pilferage of the
archeological/paleontological sites is out of control. Perhaps there will
even be more specific legislation- she said. She wished me luck tryng to
locate more specific information about the Justice/Customs process or
procedure - implying that I would not likely find anything definitive in

11/12/2001
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Do you want me to email some academics or orgs & ask if egg origin can
be determined & if there are any eggs that are only from China?

There appears to be an active public market for dino eggs- auctions, ads,
etc... one example

http://au.search.sold.yahoo.com/search/auc?
p=dinosaur+egg&alocale=Oau&acc=au

the link won't work today- but I have a printout

Ellen

S.K. Ross & Assoc., P.C,
5777 W. Century Blvd.

Suite 520

Los Angeles, CA 90045-5659
(310)410-4414 '
Fax (310) 410-1017
www.skralaw.com

PRIVACY NOTICE

This message is intended only for the use of the individual or entity to whom it is addressed and may
contain information that is privileged, confidential or exempt from disclosure under applicable federal
or state law. If the reader of this message is not the intended recipient or the employee or agent
responsible for delivering the message to the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited. If you have
received this communication in error, please notify us immediately by telephone and return the original
message (and all copies you may have made) to us at the above address via regular U.S. mail.
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